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DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from appellant’s conviction in the United 
States District Court for the District of Columbia of kidnapping while 
oe 


armed, asscult with a dangerous weapon, and possession of a dangerous 


weapon with intent to use it against another, 


ISSUES PRESENTED 
1, Whether an indictment may properly include a count charging a 
lesser included offense of enother offense charged in a separate count. 
2. Whether the trial court properly excluded, on the ground that 
he did not qualtty, 20 cn expezt, the testimony of a witness concerning 


Mesrican customs which would heve strongly supported the defense that the 


victim was not taken fer the purpose of assaulting him or holding hin 


for ransom, 


This case has not been before this Court }~fore 
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REFERENCE TO RULINGS 
Appellant seeks review of the order of the district court of 
September 11, 1970, denying the Motion for Relief from Prejudicial 
Joinder of Offenses and the determination of the trial court to exclude 


the testimony of Father’ George Powers as an expert witness (Tr. 144). 
STATEMENT OF THE CASE 


Appellant Roberto de la Garza and Alberto G. Mondragon were 
indicted on four counts with having on May 3, 1970: (1) kidnapped 
Carlos Ugarte, while armed with dangerous weapons, that is knives, with 
intent to hold him for reward, ransom or otherwise, that is, for the 
purpose of assaulting him; (2) kidnapped Ugarte without the use of 
dangerous weapons; (3) assaulted Ugarte with dangerous weapons, that is 
knives; and (4) possession of dangerous weapons, that is knives, with 
intent to use them unlawfully against another, Both defendants were 
found guilty on counts 1, 3, and 4, Appellant was sentenced to 
concurrent terms of 18 months to 6 years on count 1, 1 year to 3 years 
on count 3, and 1 year'on count 4, Judge Parker ordered appellant, who 
is a citizen of Mexico, deported upon expiration of his sentence. 

The government's case consisted of the testimony of Carlos Ugarte 
and the arresting police officer. Ugarte testified that the two defendarts 


approached him at approximately 10:30 P.M. on May 3, 1970, when he arrived 


at his home at 2144 California Street, Northwest (Tr. 19, 21); that the 


two men had knives and stockings over their faces (Tr. 20, 34-35); that 
he was forced to enter a automobile which drove down Massachusetts 
Avenue and then into Rock Creek Park (Tr. 20, 24); that his hands were 


tied with rope and glasses, with tape over the lenses, were put on him 


3- i 
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(Tr. 24-25); that the men kept the knives out and at his ribs while the 
automobile was being driven (Tr. 20, 22, 28). : 

Ugarte testified that his family had a financial worth of : 
approximately 4 million dollars which originated with his srendfatoes who 
had started one of Mexico's largest banks (Tr, 18-19). Ugarte told the 
two men that his mother was in New York City and asked them if they 
wanted money (Tr. 24, 26). Ugarte testified that they answered “conething 
like that" (Tr. 24); that they were going to drive to New York city 
(Tr. 25); that they asked for his mother’s telephone number in New York 
and that he answered that he knew how to reach her there (Tr, 27). 

Officer Clark testified that he stopped the automobile for going 


through a stop sign at Morrow and Beach Drive in Rock Creek Park (tr. 62). 


When the driver, the appellant, approached the officer‘s car, the officer 
noticed that Ugarte and the co-defendant were not turning their heads and 
were acting unnaturally (Tr. 63), Officer Clark went to the car, saw 
that Ugarte's hands were tied, arrested the two defendants, and seized 


the two knives (Tr, 63-68). 
The defense sought to have Father George Powers, 2 college 
professor and Roman Catholic priest (Tr. 137), testify concerning Mexican 
revenge" (Tr, 138).. The proffer was that Father Powers would testify that 
Mexican revenge was a custom whereby "no harm is intended," that mee isa 
matter of pride and involves no physical harm” (Tr. 138, 144). The trial 


court agreed to-hear testimony concerning Mexican revenge from the 


defendants (Tr. 141, 144) but refused to allow Father Powers to testify 


on this subject because "I will not accept him as an expert" (Tr. 144). 


Father Powers was therefore allowed only to testify as a character witness 


for Mondragon (Tr. 144, 145-147). 


Appellant, who was 22 years old, came to the United States thz-2 
years before from Mexico where he spent the first 19 years of his life 
(Tr. 148-149). He needed to use an interpreter for much of his testimony 
(fr, 151-152). 

The appellant testified that he and the co-defendant spent -the 
afternoon drinking together et the apartment of a friend in the Mexican 
Embassy (Tr. 151, 170) and that they then returned to appellant's 


apartment where they continued to drink (Tr, 152-153, 170). Mondragon 


told appellant that he was having trouble with a man whom he had never 


met before (Tr. 154-155, 170). Mondragon had first seen the man at a 
Georgetown night club and another time had nearly run over Mondragon and 
his girl friend (Tr. 155, 171). Mondragon's girl friend then began to 
ery and asked to be taken home (Tr. 171), Appellant testified that 
Mondragon told appellant that he would like to find this man and to talk 
to him about why he was bothering Mondragon and his girl friend (Tr. 156, 
171-172, 174, 176}. Mondragon had found out from a person in Georgetown 
that the name of this man was Carlos Ugarte (Tr. 156). ‘Mondragon looked 
up the name of Ugarte in the phone book, found Maria Ugarte, and wrote 
down her address (Tr. '156). He then said to appellant "let’s go together 
to ask this guy, to try to find the guy and see what's going on with 
him” (Tr. 156). 

Appellant had the idea of taking the man to a parking lot in 
Rock Creek Park where Mondragon could talk to him (Tr. 163, 180-181). 
He didn't want to talk to the man in front of his house because he was 
supposed to be dangerous (Tr. 163, 181). They wore stockings over their 
faces so that the man'couldn't recognize them and cause trouble in the 


future (Tr. 156, 172), But appellant testified that "(w)e not planned to 


og 
hurt him with our knives, never" (Tr. 163); nor to hurt him in any other 
way; nor to get money from him or his mother (Tr. 164). After they got 
Ugarte in the car, Mondragon saw that Ugante was not the right man and 
Mondragon and appellant agreed to return him to his house just before the 
police officer stopped them (Tr, 162-163, 183). 

Mondragon had lived in the United States less than a year since 
leaving his home in Mexico City (Tr, 193-194), He aleo needed to use an 
interpreter for much of his testimony (e.g., Tr. 197-224). | 

Mondragon testified that he went with appellant to a Mexican 
embassy party on the afternoon of May 3 and then visited appellant in his 
apartment (Tr, 196, 202-203). At both places, the two men were drinking 
(Tr. 202-203, 208-209), Mondragon told appellant that he was having 
trouble with a man (Tr. 196). The man had looked peculiarly at Mondragon 
and his girl in a Georgetown night club as if to pick a fight (tr. 197, 
241-242). A short time later, the man again looked peculiarly at Mondragon 
in a Georgetown nightclub and, when Mondragon left with his girl friend, 
the man followed closely (Tr. 197, 244). On a third occasion, Mondragon 
took a different girl to dance in Georgetown (Tr. 198). When they got 
out of their car to go into the place, this same man speeded by so close 
that Mondragon had to push the girl out of the way into a parked ae 
(Tr. 198-199, 245-246), The girl began to cry and asked to be taken home, 


which Mondragon did (Tr. 199, 245). 


Mondragon was afraid of the man (Tr. 199, 201, 206, 245). The 


next day Mondragon inquired about him at a place in Georgetown by 
describing his features (Tr. 200, 247-248). Mondragon was told that the 
man was named Carlos Ugarte (Tr. 200-201, 248-249). The man didn't know 


Carlos address but Mondragon looked his name up in the phone book and 


found Maria Ugarte (Tr. 200, 204, 249-250). 


Mondragon told appellant this story on May 3 (Tr. 201, 251-252). 


He asked appellant to go with him to see the man because Mondragon was 
afraid to go alone since the man was stronger than Mondragon (Tr. 205, 
207). Mondragon wanted to tell the man that he was mistaken, to explain 
that he was confusing Mondragon with someone else, and to ask him what he 
wanted and why he was doing this (Tr. 206, 235, 237, 252). While Mondragon 
thought there might be a fight, he did not expect trouble (Tr. 205, 235). 

Mondragon did not intend to do the man any harm (Tr, 205, 231, 
235-236). If the man/had said he had it in for him, Mondragon intended 
to try to talk him out of it (Ir. 236-237, 253). If the man had attacked 
him, Mondragon would have defended himself (Tr. 237). Mondragon was 
following the custom of "Mexican revenge” which means you confront a 
person rather than reporting an incident to the police (Tr. 233-234). 
Mondragon wore a stocking so the man wouldn't recognize him and come 
after him later (Tr. 213, 253). They drove the man away from his house 
because he might have friends there who could cause Mondragon trouble 
(fr. 213-214). 

Mondragon did not intend to ask the man or his family for money 
(fr. 231). In the car Ugarte asked if they wanted money and they said 
no (Tr. 215-216). They were not going to New York, there was no 
discussion of money, and Ugarte brought up the subject about his mother 


(fr. 223-224). 
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When Mondragon first saw Ugarto in the darkness cutside his 
house, he thought that he might be the wrong man because he was too short 
(Tr. 212, 225, 257). But when Ugarte answered to the name of Carlos, 
Mondragon thought that he must be the right man (Tr, 225, 257-258). 

When they passed through the Rock Creek Park tunnel which was lighted, 

he could see Ugarte was not the man he was looking for (Tr. 215, 226, 
231). Mondragon communicated the mistake by half words and signals to 
appellant who said that they were stupid (Tr. 227, 230). They then 
started looking for a place to turn around so that they could take Ugarte 
home but they were stopped almost immediately by the police officer 

(fr. 228-230), 


I 


AN INDICTMENT MAY NOT PROPERLY CHARGE A LESSER INCLUDED | 
OFFENSE OF ANOTHER OFFENSE CHARGED IN THE INDICTMENT 


4 
(References: Indictment; Motion for Relief from Prejudicial Joinder of 


Offenses; Order of September 11, 1970; Tr. 281-282, 285) 

The first count of the indictment charged the defendants with 
kidnapping Carlos Ugarte on May 3, 1970, "while armed with dangerous 
weapons, that is, knives." The second count charged the same defendants 
with kidnapping the same person on the same day but did not allege that 
they were armed, : 

Prior to trial, appellant moved for “relief from prejudicial 
joinder of offenses" on the ground that count two alleged an offense 
necessarily included in count one and that the second count was multipli- 


cious, The motion was denied on September 11, 1970, 


eee 


Rule 31(c) of the Federal Rules of Criminal Procedure provides 
that "(t)he defendant may be found guilty of an offense necessarily 
included in the offense charged . ~ « ."" In other words, if a greater 
offense is charged in the indictment, the defendant can be found guilty 
of a lesser offense which is not chatged,. Berra v. United States, 351 
v. s, 131, 134 (1956); Sansone v, United States, 380 U.S. 343, 349-350 
(1965), A lesser offense is necessarily ‘included ina greater . ‘offense 
when "the greater offense cannot be committed without also counitt ing: the 
lesser.” Crosby v. United States, 119 U, S. Apps D.C. 244, 245, 339 F. 2d 


1435 Tbs (1964); Kelly v. United States, 125 U.Ss App. Def. 205, 370 


F.2d 227, 228 (1966), ee 388 U.S. 913. ‘he standagd de 


usually applied by ascertaining whether all the elements of the less = 
fncluded offense, i.e., the elements required to be established to - * "a 
constitute the offense are also elements of the greater offense." Ibid. 
It is plain that count two is a necessarily included offense in 
count one, Count one requires proof that defendants both engaged in 
kidnapping and were armed with dangerous weapons. Count two required 
proof of kidnapping alone, On the one hand, all the elements of count 
two were part of count one and, on the other, the crime charged in count © 
one could not have been committed without coumitting the crimes charged in 
count two, Thus, there can be no doubt that, even if count two had not 
been in the indictment, the defendants could have been found guilty of 


kidnapping as a lesser included offense of kidnapping while armed which 


was charged in count one, 


SO hre 


It is likewise clear that defendants could not have been found 
guilty of both counts one and count two because they do not charge 
separate offenses, The Supreme Court has held that "(t)he applicable 
rule is that, where the same act or transaction constitutes a violation 
of two distinct statutory provisions, the test to be applied to determine 
whether there are two offenses or only one is whether each provision 
requires proof of an additional fact which the other does not" (emphasis 
added), Blockburger v, United States, 284 U.S. 299, 304 (1932). Accord, 
Young v. United States, 109 U.S, App. D.C. 414, 288 F.2d 398, 400 (1961), 
certiorari denied, 372 U.S, 9193 Crosby v. United States, supra, 334 
F.2d at 744, Here, while count one requires proof of being armed which 
need not be proved under count two, no element of count two is not 
required to be proved under count one, 

Stated differently, count two is necessarily included in count 
one and is not a separate offense, As Blockburger, Young, and Crosby 
hold, defendants could not have been found guilty of, and received 
additional punishment on, count two. Consequently, the trial judge 
properly instructed the jury to disregard count two if it found the 
defendants guilty on count one and to consider count two only if it found 


defendants innocent on count one (Tr. 281-282, 285). The jury followed 


the instruction by returning no verdict on count two after finding 


defendants guilty on count one, 


All that is hornbook law. The issue presented here is whether the 


government is entitled to multiply the counts in an indictment by 


charging in multiple counts a lesser included offense. Appellant submits 


that the government is not entitled to do so, 


Even though the defendant can not be and is not convicted of, and 
sentenced on, both the greater and lesser offenses, we submit that he is 
prejudiced by the multiple counts. As Professor Maguire has stated 
(Proposed New Federal Rules of Criminal Procedure, 23 Ore, L, Rev. 56, 
58-59 (1943)): 

We all know that, if you can pile up a 
number of charges against a man, it is quite 
often the case that the jury will convict 
where, if they were listening to the evidence 
on one charge only, they would find it wholly 
insufficient as to the degree of proof required. 
This statement was quoted approvingly in the American Bar Association 


Project on Minimum Standards for Criminal Justice, Tentative Draft of 


Standards Relating to Joinder and Severance (November 1967), pp. 29-30. 


Similarly, Judge Henry Friendly has said that "the reasons for requiring 
the Government to elect among counts in some cases are, rather, primarily 
those of promoting the order and efficiency of the trial and avoiding 
the risk that ‘the prolix pleading may have some psychological effect 
upon a jury by suggesting to it that defendant has committed not one but 
several crimes.'" United States v. Ketchum, 320 F.2d 3, 8 (C.A. 2, 
1963), certiorari denied, 375 U.S, 905. 

The statement of Professor Maguire was made with relation to an 
indictment charging in multiple counts different crimes committed by the 
same defendant, In such situations, a single indictment at least offers 
the advantage of allowing the government to have a single trial which 
can properly be weighed against the danger of multiple counts, 

However, no such possibly compensating benefit existed in the 
present case where only a single trial, and a single conviction, and a 


single sentence were permissible in any event. The additional count 


served no valid purpose for the government, No additional evidence could 
be introduced, no additional sentence could be imposed, The only effect 
was to suggest, falsely we submit, to the jury that the defendant ‘had 

| 


committed an additional crime, 


It is important to emphasize that the prejudice to the appellant 


was not cured because he was not found guilty and given an additional 
sentence on count two, The prejudice to him did not come from any 
possibility of conviction and sentence on both counts because that would 
have been plainly erroneous and reversible on appeal. Instead, he was 
prejudiced by allowing the indictment to go to the jury indicating that 
he was charged by the government with four offenses when he was in fact 


charged with only three. We submit that since such an indictment | 


significantly prejudiced the defendants without any possibly compensating 


benefit to the government, appellant is entitled to a new trial. | 
Ir 


THE TRIAL COURT ABUSED ITS DISCRETION IN 
EXCLUDING THE EXPERT TESTIMONY OF FATHER POWERS 
| 
(References: Indictment; Tr. 8-10, 107, 110-113, 137, 141-144, 154-156, 
158-166, 170-176, 180-181, 183, 197-201, 204-216, 220-231, 233-237, %1- 
242, 244-253, 257-258, 278) : 
Appellant was convicted of violating 22 D.C. Code 2101 which 
punishes abducting or detaining an individual “for ransom or reward or 
otherwise." The indictment, in count one, charged the defendants vith 
abducting and detaining Carlos Ugarte "for reward, ransom and otherwise, 
that is, for the purpose of assaulting the said Carlos B. Ugarte.” The 


trial court instructed the jury that to find the defendants guilty of 
| 


tik ¢ 


kidnapping only if they had acted "with the specific purpose and with 
the specific intent to hold and detain him for either reward, ransom, or 
for the purposes of assaulting him" (Tr. 278). 

Defendants admitted in their testimony at trial that they had 
forcefully taken Carlos Ugarte in their automobile from his house to a 
place in Rock Creek Park (Tr, 158-166, 207-216, 220-228). They testified, 
however, that they had not done so in order to obtain money from Ugarte 
or his family (Tr. 164, 215-216, 231). 

The principal defense was that they took Ugarte by mistake in 
order to discuss insulting and threatening actions of a man against 
co-defendant Mondragon;, Mondragon testified that the man had looked 
peculiarly at Mondragon and his girl in a Georgetown night club as if he 
wanted to pick a fight (Tr. 197, 241-242) that he repeated this same 
action on a second occasion and followed Mondragon and his girl out of 
the night club when they left (Tr, 197, 244); and that, on a third 
occasion, the man speeded by in his car so close to Mondragon and a 
different girl that Mondragon had to push the girl out of the way aginst 
a parked car (Tr. 198-199, 245-246), Mondragon testified that he 
inquired about the man the next day in Georgetown, was told that his name 
was Carlos Ugarte, and determined his address by finding the name of 
Ugarte's mother in the telephone book (Tr. 200-201, 204, 247-251). 

Both Mondragon and appellant testified that Mondragon told 
appellant this story on the evening of May 3, 1970 (Tr. 154-156, 170-176, 
201, 251-252) and asked appellant to go with him to see the man (Tr. 156, 
171-172, 205, 207), They wore stockings over their faces because they 
were afraid of the man and were worried that he would recognize them and 


come after them later (Tr. 156, 172, 199, 201, 206, 207, 213, 245, 253). 
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The purpose of the meeting was to explain to the man ceatine was 
mistaken, that he was confusing Mondragon with someone else, to ask hin 
what he wanted and why he was doing this (Tr. 163, 171-172, 174, 176, 
180-181, 206, 235, 237, 252). While Mondmgon had doubts whether Ugarte 
was the right man when they first picked him up, they could not a well 
in the dark in front of Ugarte’s house and Mondragon thought that he was 
the right man because he answered to the name of Carlos (Tr. 212, 225, 
257-258), They did not realize that they had the wrong man until they 
could see him better in the lighted tunnel in Rock Creek Park (Tr, 162- 
163, 183, 215, 226-227, 229-231). 

Both Mondragon and appellant emphasized that they did not intend 
to do the man any harm (Tr. 163-164, 205, 231, 235-236). M nareson 
further testified that if the man had had it in for him he would have 
tried to talk him out of it (Tr. 236-237, 253). He said that he would 
have used force only to defend himself if the man had attacked him first 
(Tr. 237). Mondragon further testified that he was following the custom 
of "Mexican revenge" which means that you confront a man who is threatening 
or insulting you rather than reporting it to the police (Tr. 233-234). 

Thus, the defendants denied that they had abducted Ugarte to 
obtain money or to assault him. The opening statements of defendants’ 
counsel and their arguments for a direct verdict of acquittal made clear 
that they intended to show that Ugarte was not abducted for chose 
purposes but instead that they were following a Mexican custom (Tr. 8, 
9-10, 107, 110-113). There can be little doubt that if the defendants 
were following this custom they would have been entitled to an acquittal 
since they would not have had any of the purposes which the indictment 


charged or the trial court instructed the jury it would have to find in 


order to conclude that defendants were guilty of kidnapping (Tr. 278). 
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The trial judge determined that evidence concerning Mexi~ :a 
revenge was relevant and admissible, After counsel described Mexican 
revenge as "a matter of pride and involv(ing) no physical harm," the 
court ruled that the defendants could "give testimony along that line" 
(Tr. 144). : 

The court, however, refused to admit the testimony of Father 
George Powers as an expert witness on Mexican customs. While Father 
Powers was allowed to be a character witness for Mondragon, the court 
ruled that "I will not accept him as an expert" (Tr. 144). Appellant 
submits that this ruling was erroneous in the light of the proffered 
qualifications of Father Powers and was seriously prejudicial since it 
undermined his principal defense, 

Father Powers’ had a doctorate of philosophy in psychology and 
taught behavorial psychology (Tr. 141, 142). He had been dean of the 
sociology department at Catholic University (Tr. 142) and was then 
teaching at Brooklyn College full-time and New York Theological Seminary 
part-time (Tr. 137). He had lived, studied and taught sociology for a 
year at Marymount College near Mexico City (Tr. 141-142) and was teaching 
a gtaduate course concerning Puerto Ricans in New York at the time of 


the trial (Tr. 142). Since doing his thesis on the ghetto of New York 


City, his speciality had been Latin American culture (Tr. 142-143). He 


had worked as a field assessment officer for the Peace Corps for Guatemala, 
Puerto Rico, and Latin America generally and in this position dealt with 
the cross-cultural problems of Peace Corps volunteers in those countries 
(Tr. 143). Appellant submits that Father Powers clearly was qualified as 


an expert witness. 


= 1See 


This Court exhaustively canvassed en banc the standards relating 
to the qualifications of an expert witness in Jenkins v. United States, 
113 U.S. App. D.C, 300, 307 F.2d 637 (1962), The Court held that’ it was 
erroneous to automatically exclude the testimony of psychologists 
concerning the presence or absence of mental disease or defect on 
the ground they are not physicians, In doing so, the Court stated 
that (307 F.2d at 643-644): 


The test, then, is whether the opinion 
offered will be likely to aid the trier in 
the search for truth, In light of that 
purpose, it is hardly surprising that courts 
do not exclude all but the very best kind of 
witness .... The kinds of witnesses 
whose opinions ‘courts have received, even 
though they lacked medical training and 
would not be permitted by law to treat the 
conditions they described, are legion. 

The principle to be distilled from the 
cases is plain: if experience or training 
enables a proffered expert witness to form 
an opinion which would aid the jury, in 
the absence of some countervailing 
consideration, his testimony will be 
received, 


Accord, McCormick Evidence, Section 13 (1954). 

The principles of the Jenkins decision have been followed’ by 
this Court in a factual situation analagous to that involved in the 
present case, In United States v. Jackson, 425 F.2d 574 (1970), this 
Court upheld the admission of testimony of a police detective as an 
expert in the modus operandi of pickpockets, In doing so, the Court 


quoted the test used in Jenkins, Since here the principal issue was 


whether a witness could testify as an expert concerning the customary 


actions of Mexicans, we submit that the same test is applicable. 


Applying these standards, the trial court's refucsl. without 
explanation, to allow Father Powers to testify was erroneous, On the 
undisputed record before the trial court and this court, Father Powers 
had broad education and experience concerning Latin American culture and 
psychology generally and with special reference to Mexico. There can be 
no doubt that his experience and training would have significantly 
assisted the jury in dctezmmining whether defendants’ actions were 
consistent with Mexican mores and therefore whether their explanation 
of their conduct was plausible. The weight to be given to this testimony 
would be a matter for the jury under proper instructions, Jenkins v. 
United States, supra, 307 F.2d at 646, 650-651 (majority opinion and 
concurring opinion of Judge Burger); United States v. McNeil, 434 F.2d 
502, 504 (C.A, D.C., 1970). 

The trial court of course has discretion in determining the 
qualifications: of expert witnesses. However, this discretion is subject 
to judicial review. Jenkins v. United States, supra, 307 F.2d at 645; 
United States v. Riggleman, 411 F,2d 1190, 1191 (C.A. D.C., 1969). We 
submit that the triel ccurt -buzed its discretion in refusing to allow 
Father Powers to testify concerning matters of vital importance to the 
trial on which he had the tzcining and experience to assist the jury. 

As the Jenkins case makes clear, the trial court's discretion 
cannot be based on oroad generalities such as that psychologists may not 
testify concerning mental dciseece or defect. Instead, this Court held 
that the determination must be based on the qualifications of the particu- 


lar psychologist to testify on the particular matter at issue, 307 F.2d 


at 644-646, Accord, Blunt v. United States, 389 F.2d 545, 547 (C.A. D.C., 


1967); United Stetes’v. Piccloman, supra, 411 F.2d at 1191. Here, the 


— th) = 


trial court did not inquire of Father Powers concerning his particular 


knowledge of Mexican culture generally or Mexican revenge in particular. 


It could not therefore have decided--because it had no information upon 
which to base such a decision--that, despite Father Powers' education 

and experience, he did not have adequate knowledge concerning the 
specific issues before the court, Certainly, his education and experience 
appeared on its face to qualify him as an expert and the court could ‘not 
properly exclude his testimony without some indication that he was = 


qualified. 


CONCLUSION 
We respectfully submit that the judgment below should be 


reversed. 


Bruce J. Terris 
Counsel for Appellant 
(Appointed by this Court) 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court abused its discretion in ex- 
cluding the alleged expert testimony of a witness not 
proffered by appellant. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 71-1150 
UNITED STATES OF AMERICA, APPELLEE 
Vv. 


RosBerToO L. L. DE LA GARZA, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed September 11, 1970, appellant * 
was charged with kidnapping while armed, kidnapping, 
assault with a dangerous weapon, and possession of a 
prohibited weapon (22 D.C. Code §§ 2101, $202, 502 and 
3214 (b)). After a trial extending from October 26 to 
October 28, 1970, before the Honorable Barrington D. 


2 Appellant was tried with a co-defendant, Alberto G. Mondragon, 
who was also convicted of the same offenses. Mondragon did not 
appeal. See note 3, infra. 


(1) 


2 


Parker and a jury, appellant was found guilty of kid- 
napping while armed, assault with a dangerous weapon, 
and possession of a prohibited weapon.” On February 10, 
1971, he was sentenced for kidnapping while armed to a 
term of imprisonment for eighteen months to six years.* 
This appeal followed. 

Carlos B. Ugarte, twenty-one years old, of Mexican 
birth, and a student at Georgetown University, testified 
that on May 3, 1970, at about 10:20 p.m., he parked his 
car in the garage of his home, which he shared with his 
mother at 2144 California Street, Northwest. As he got 
out of the car, he heard someone call “Carlos” (Tr. 17-20). 
Immediately thereafter a man, masked with a woman’s 
stocking over his head, placed a knife against his stomach 
and stated, “I have been waiting for you for a long time, 
don’t scream, shout, and nothing will happen to you” (Tr. 
20). A second assailant, similarly masked and carrying 
a knife, joined the first; together they proceeded with 


2 Pursuant to the instructions of the court (Tr. 281, 285), 2 
verdict on the charge of kidnapping was rendered unnecessary by 
the guilty verdict on the charge of kidnapping while armed. 


3 Appellant was also sentenced to one to three years’ imprison- 
ment for assault with a dangerous weapon, and one year for 
possession of a prohibited weapon. All of the sentences imposed 
by the court were concurrent. 

Appellant’s brief erroneously states that in addition to the 
aforementioned sentences the court ordered appellant’s deportation 
upon expiration of the service of his sentences. He has been ordered 
deported, but that order came from the Immigration and Naturali- 
zation Service, not the court. Appellant, a citizen of Mexico, entered 
the United States on a tourist visa. After his visa expired, appel- 
lant remained illegally in this country and used an alias, Rudolfo 
Martinez, to facilitate his concealment (Tr. 149-150). At the time 
of his arrest for the commission of the instant offenses, the Immi- 
gration and Naturalization Service discovered that appellant was 
illegally within the United States. We note additionally that appel- 
lant’s co-defendant was also ordered deported for failing to comply 
with the conditions of his student visa. Apparently that order has 
been executed. 

The information regarding the deportation order, though not 
in the record, is submitted in accordance with United States Vv. 
Kearney, 136 U.S. App. D.C. 328, $31 n.4, 420 F.2d 170, 173 n.4 
(1969). 
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Ugarte down the driveway to a parked Chevrolet, each 
assailant holding a knife in his side. Upon getting into 
the automobile, both assailants removed their stocking 
masks. Mr. Ugarte was able to obtain a good look at his 
attackers, whom he identified in court as appellant and 
Alberto G. Mondragon, the co-defendant (Tr. 20-21) .* 
While the automobile, driven by appellant (Tr. 20-21), 
moved along the street, Mr. Ugarte stated that his mother 
was in New York and asked what was wanted of him, 
whether or not it was money that his assailants were 
seeking. Appellant and Mondragon then briefly spoke to 
each other in a language which was unfamiliar to Mr. 
Ugarte. Then Mondragon in English asked appellant if 
the complainant should be tied. Upon receiving an af- 
firmative response, Mondragon bound Ugarte’s hands be- 
hind his back with a piece of rope, Government exhibit 
No. 5 (Tr. 25-27).* Appellant then asked Ugarte if he 
knew his mother’s phone number, and he replied that he 
knew her number and where she could be reached. Mr. 


Ugarte then asked where he was being taken, and ap- 
pellant replied, “New York City” (Tr. 25-26, 52).” Short- 


«Mr. Ugarte identified Government exhibits Nos. 1 and 2 as the 
knives used by his assailants and similarly identified the stockings, 
Government exhibits Nos. 3 and 4 (Tr. 22-24). 


5Mr. Ugarte testified that his family was quite wealthy. His 
maternal grandfather had been the founder of one of Mexico’s 
largest banks, and he estimated that his mother’s estate was in 
the neighborhood of four million dollars. After he had been initially 
accosted and forced into the assailants’ automobile, the only reason 
he could ascribe to the offense was that he was being held for 
ransom. He therefore initiated the conversation concerning the 
absence of his mother, hoping thereby to secure his release (Tr. 
27-28) . 


6 Prior to the time Mr. Ugarte’s hands were bound, one piece of 
masking tape was placed over his right eye. When this failed 
to hold, masking tape was placed over the lenses on a pair of eye- 
glasses which were then placed on him (Tr. 24-25). 


7 Mr. Ugarte and the police officer who arrested appellant, Officer 
William E. Clark, throughout the trial referred on occasion to appel- 
lant as “Martinez.” Mr. Ugarte received this name from Officer Clark 
on the scene, since appellant’s driver’s license reflected that as his 
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ly thereafter the automobile stopped. The glasses were re- 
moved, and Mondragon, with his knife sticking in the com- 
plainant’s ribs, told him that “Gt was the police” and that 
if he moved, turned around, or did anything, he would be 
stabbed (Tr. 28). Appellant got out of the automobile 
and returned shortly thereafter to look in the glove com- 
partment. Then Mr. Ugarte noticed a police officer stand- 
ing near the door on the driver’s side. When Mondragon 
removed the knife from his ribs, he slid across the seat to 
get out of the car, ran across the street, and told the 
police officer that he was being kidnapped (Tr. 28-29). 

On cross-examination, Mr. Ugarte stated that neither 
assailant put down his knife although he requested that 
each do so. Not only were both knives carried continu- 
ously with their blades open, but appellant drove with a 
knife in his hand (Tr. 36-37). The only other item that 
the complainant noted upon entering the assailants’ car 
was one can of beer (Tr. 42-43). He also testified that 
the tape which was on one of the knives, Government 
exhibit No. 2 (Tr. 23), was the same type of tape as 
that placed on the glasses he was forced to wear (Tr. 
45). On redirect examination, the complainant stated 
that Mondragon had asked appellant “if it was the right 
time to tie me up” (Tr. 56-57). 

At about 10:40 p.m. on the date in question, Officer 
William Clark of the Metropolitan Police was driving his 
scout car in Rock Creek Park on Morrow Drive when he 
stopped at the intersection of Morrow and Beach Drives. 
A northbound car proceeded through a stop sign. Recog- 
nizing it as an automobile he had stopped before, Officer 
Clark pulled it over a short distance from the intersec- 
tion. Appellant, who was identified in court (Tr. 61), 
alighted from the driver’s seat and came to the rear of 
the car. Officer Clark told him to return to the car and 


true name. Officer Clark, who had on previous occasions stopped 
appellant for the commission of various traffic offenses, also believed 
“Martinez” to be appellant’s name (Tr. 26, 61-63). See note 8, 
supra. 


5 


have a seat, but appellant remained standing. After a 
conversation involving previous tickets, Officer Clark asked 
to see appellant’s receipts for payment of those tickets as 
well as his driver’s license and registration. During this 
period Officer Clark noticed both Ugarte and Mondragon 
inside the car. His attention was specifically drawn to 
them since neither one turned around to see what was go- 
ing on at the rear of appellant’s automobile. Recognizing 
appellant’s distinct reluctance to return to his automobile 
and sit down, Officer Clark became acutely aware of 
something amiss. He thereupon moved up to the front 
door of the automobile, which was open, and observed Mr. 
Ugarte with his hands behind him and Mondragon lean- 
ing against him. Clark’s partner covered appellant, and 
the occupants of the car were told to raise their hands. 
When Mr. Ugarte remained with his hands behind his 
back, still looking straight ahead, Officer Clark looked 
closer and saw the rope binding his hands. After being 
told to get out of the car, Ugarte looked at the officer and 
began to slide across the seat. At this time the knife 
wielded by Mondragon became visible, and he was told at 
gunpoint to drop it, which he did (Tr. 60-65). The officer 
seized the knives, the stockings and the rope, Government 
exhibits Nos. 1 through 5. He noted that the knife car- 
ried by Mondragon was open when recovered, and the 
knife carried by appellant, found on the floor on the 
driver’s side of the front seat, was also open (Tr. 65- 
13) 8 

Appellant testified on his own behalf.° He stated that 
he was born in Mexico and had been in the United States 
for three years. He used the name “Rudolfo Martinez” 
because he was working in the United States illegally. 


8It was stipulated that the blades of the knives exceeded three 
inches in length (Tr. 70). 


° Prior to appellant’s testimony, Miss Miriam Torruella testified 
as a character witness on his behalf (Tr. 119-121). She admitted, 
however, that she had been his girl friend for about six months 
(Tr. 121-122). 


20 See note 3, supra. 
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On the day in question, he and Mondragon had been at 
the home of an employee of the Mexican Embassy, where 
they consumed some beer. Thereafter they returned to ap- 
pellant’s apartment, where they both drank whiskey. 
During the course of their drinking Mondragon explained 
to appellant that on more than one occasion he had had 
some trouble with an individual over his girl friend. In 
an attempt to discover what the problem was, Mondragon 
had investigated and discovered that the person who had 
been giving him and his girl friend trouble was one Carlos 
Ugarte (Tr. 147-156). They thereupon decided to find 
this individual and ask him what was going on. They 
also decided to wear stocking masks, since appellant, who 
worked on automobiles, feared that his identity might be 
discovered. After finding an address for Ugarte in the 
telephone book, appellant and Mondragon took their 
whiskey and departed (Tr. 156-157). 

They arrived at the Ugarte home at about 9:00 p.m. 
and continued to drink until the complainant appeared. 
Appellant, after masking himself, then went up to the 
complainant and directed him to come with him. He had 
a knife, but he did not place it in Ugarte’s side (Tr. 158- 
159). When Ugarte mentioned money, appellant stated 
that he did not want anything other than to have the com- 
plainant speak with his companion, who by this time had 
also approached. They all then proceeded to appellant’s 
ear (Tr. 160-161). When Mr. Ugarte asked where were 
they going, and further stated that his mother was in 
New York and very ill, appellant, who was “very full” 
(i.e, drunk), told him they were taking him to New 
York" (Tr. 161). 

On cross-examination appellant stated that he and Mon- 
dragon wore stocking masks because he felt that Ugarte 
might be dangerous, and he feared that Mondragon might 


311 Appellant alluded to his alleged intoxication throughout his 
testimony. Mr. Ugarte, however, observed only one beer can in 
the automobile (Tr. 43), and Officer Clark, who conducted a limited 
search of the automobile after appellant’s arrest, found no whiskey 
bottle. Furthermore, Officer Clark did not notice the odor of 
whiskey or beer on the breath of either of the assailants (Tr. 75). 
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engage in “Mexican revenge.” Then he added, “You un- 
derstand Mexican revenge? Do you want me to tell you? 
Fight. But, not with knife.” (Tr. 172.) Thereafter ap- 
pellant additionally explained: “TI take the stockings just 
because maybe if he have some physic [sic] fight, Mexi- 
can revenge we call it, I don’t want this guy to see me” 
(Tr. 173). Appellant explained that it was his intention 
to take Mr. Ugarte to a parking lot where Mondragon 
could speak with him about their differences. He did not 
know that Ugarte’s hands were tied until he was stopped 
by the police officer, and he denied that he told Mondragon 
to tie the complainant’s hands (Tr. 181-183). While 
driving through a tunnel in Rock Creek Park, Mondragon 
signaled to appellant that they had the wrong person. Ap- 
pellant told Mondragon that they had to take him back, 
but he was stopped by the police officer before he was able 
to do so (Tr. 183-184). 

Alberto Mondragon essentially corroborated the testi- 
mony of his co-defendant. He stated that while they were 
awaiting the presence of the complainant they drank two 
more drinks with soft drinks used as a mixer, eventually 
reducing the once-full whiskey bottle to less than one-half 
full (Tr. 209). Mondragon testified that he and appel- 
lant had not discussed what they were going to do with 
the complainant when they abducted him, but he believed 
that they should talk to him somewhere away from the 
home, since he might have some brothers (Tr. 211-214, 
221). When Mr. Ugarte asked where he was being taken, 
Mondragon replied that he was going to New York “be- 
cause he had his mother in New York” (Tr. 223). Mon- 
dragon first suspected that Mr. Ugarte was the wrong 
person when he entered the ear. Since he answered to the 
name of Carlos, however, Mondragon did not again think 
about it at that moment (Tr. 225). When they entered 
the tunnel in Rock Creek Park, where according to Mon- 
dragon the masks were removed, he knew at that time 
that Mr. Ugarte was the wrong person (Tr. 226). Mon- 
dragon admitted putting the taped glasses on the com- 
plainant “[s]o that he could not see, so he could not do 
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anything to the driver while he was driving” (Tr. 288). 
His hands also were tied to prevent interference with the 
driver (Tr. 240). 


ARGUMENT 


The trial court did not abuse its discretion in exclud- 
ing the alleged expert testimony of a witness not 
proffered by appellant. 


(Tr. 180-144) 


Appellant contends that the trial court abused its dis- 
cretion by excluding the alleged expert testimony of 
Father George Powers. The testimony to be elicited by 
Father Powers was brought to the court’s attention by 
counsel for the co-defendant Mondragon: “J have a 
question of the wisdom of putting on the two defendants 
_.. and then calling tomorrow morning another witness 
who is 2 broader witness than a character witness, for 
the defendant Mondragon.” Thereafter counsel for Mon- 
dargon stated that Father Powers, in addition to being 
a character witness for Mondragon, would also testify 
concerning cultural differences between Mexicans and 
Americans and how these differences would reflect the in- 
tent of the abductors (Tr. 180-131). After the govern- 
ment objected, counsel for Mondragon indicated that 
Father Powers would be called only as a character wit- 
ness for Mondragon (Tr. 182-134). 

The following day, when Father Powers was on the 
witness stand and questions were asked by counsel for 
Mondragon concerning his background and qualifications, 
the government objected because the line of questioning 
appeared to be intended for the purpose of qualifying an 
expert witness. At a bench conference counsel for Mon- 
dragon stated that he desired to elicit from Father Pow- 
ers testimony concerning “Mexican revenge, which is a 
cultural thing in Mexico and not a crime, no harm is 
intended” (Tr. 137-138). Mondragon’s counsel proffered 
the qualifications possessed by Father Powers which would 
enable him to testify concerning “Mexican revenge.” In- 


9 


cluded in the qualifications was a teaching assignment in 
Mexico for one year (Tr. 141-143). After a further 
proffer concerning what his testimony would be, the court 
ruled that the two defendants could testify concerning 
“Mexican revenge,” but that Father Powers could not (Tr. 
144). 

Assuming arguendo that the abduction of Mr. Ugarte 
was for purposes of “Mexican revenge,” it is clear that 
the proffered testimony was irrelevant. This Court in a 
recent opinion which dealt at length with the subject of 
kidnapping, noted that proof of motive is “unimportant” 
in a kidnapping case: 


Under the Federal Kidnaping Act [18 U.S.C. 
$1201], it is thus settled that “involuntariness of 
seizure and detention . . . is the very essence of kid- 
napping,” Chatwin v. United States, 326 U.S. 455, 
464 (1946), and under Gooch [United States v. 
Gooch, 297 U.S. 124 (1936) ] and Healy [United 
States v. Healy, 376 U.S. 75 (1964) ] that the motive 
behind the kidnapping is unimportant ...- United 
States v. Wolford, —— U.S. App. D.c. —, — > 
444 F.2d 876, 881 (1971). See also H.R. Rep. No. 
1129, 89th Cong. 1st Sess. 2 (1965). 


Since the abduction was unquestionably proven, it is ir- 
relevant whether or not appellant participated in it for 
the purpose of “Mexican revenge.” 


12 The government’s theory of the case apparently was that Mr. 
Ugarte was kidnapped for ransom, although the indictment was 
framed in the conjunctive: “for reward, ransom and otherwise, that 
is, for the purpose of assaulting the said Carlos B. Ugarte.” It is 
well settled in such situations that when a statute sets forth dis- 
junctively a number of acts, the commission of any of which will 
be an offense, the indictment may allege several or all of the 
methods of committing the offense in the conjunctive, with proof 
of any one or more being sufficient to support a conviction. E.g., 
Turner V. United States, 396 U.S. 398, 420 (1970) ; United States 
v. Clemons, 142 U.S. App. D.C. 177, 440 F.2d 205 (1970) (en banc) ; 
Morrison v. United States, 124 U.S. App. D.C. $80, 365 F.2d 521 
(1966). Since the evidence demonstrated that the kidnapping 
was for ransom, it appears that the jury rejected the testimony of 
appellant and his co-defendant concerning “Mexican revenge.” 
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Further, appellant’s own testimony concerning “Mexi- 
can revenge” was in conflict with that proffered on behalf 
of the proposed expert witness. On cross-examination ap- 
pellant stated: “You understand Mexican revenge? Do 
you want me to tell you? Fight.” Thereafter appellant 
additionally stated: “I take the stockings just because 
maybe if he [Mondragon] have some physic [sic] fight, 
Mexican revenge we call it...” (Tr. 172-173). On the 
other hand, the testimony proffered on behalf of the pro- 
posed expert witness was that Mexican revenge “is a 
matter of pride and involves no physical harm” (Tr. 
144)2* Clearly, either the alleged expert was incorrect, 
or appellant was incorrect. Since it was appellant’s under- 
standing of the term which was of importance, it was 
that interpretation which the jury was entitled to hear. 

We note additionally that appellant’s testimony con- 
cerning “Mexican revenge” placed his conduct well within 
the framework of the indictment, i.e., “for the purpose of 
assaulting the said Carlos B. Ugarte.” Not only did ap- 
pellant state his understanding of the abduction to be for 
the purpose of a fight, but he carried a stocking with 
which to mask himself in anticipation of the fight and to 
avoid any recrimination thereafter by concealing his 
identity. Certainly the jury could have properly convicted 
appellant of kidnapping while armed on the basis of his 
own testimony concerning “Mexican revenge,” and it was 
not error for the trial court to exclude additional testi- 
mony concerning that alleged cultural phenomonon, par- 
ticularly where it conflicted with appellant’s own inter- 
pretation. 

In any event, it is evident that the concept did not re- 
quire the interpretive services of an expert. In United 
States v. Jackson, 188 U.S. App. D.C. 148, 425 F.2d 574 


38 Part of the thrust of “Mexican revenge,” which counsel for 
Mondragon characterized as the “essence of the defense,” was that 
it “is a cultural thing in Mexico and not a crime” (Tr. 188). The 
prosecutor, however, noted earlier, “I believe the complainant would 
testify in Mexico they would have gotten thirty years about two 
days after they were arrested” (Tr. 182). 


ll 


(1970), this Court discussed the considerations a trial 
court should weigh when determining in its discretion 
the admissibility of expert testimony: 


Wigmore suggests that the proper test of admissi- 
bility of expert testimony is: “On this subject can a 
jury from this person receive appreciable help? In 
other words, the test is a relative one, depending on 
the particular subject and the particular witness with 
reference to that subject, and is not fixed or limited 
to any class of persons acting professionally.” 138 
U.S. App. D.C. at 145, 425 F.2d at 576, citing 7 
WIGMORE, EVIDENCE § 1923 (3d ed. 1940). 


We submit that the concept of “Mexican revenge” was 
not the type which required special training or expertise 
to understand. It was not a matter which was compli- 
cated and outside the range of knowledge or understand- 
ing of the ordinary layman, nor could it be properly 
characterized as a matter of common knowledge but dif- 
ficult of understanding. Both appellant and his co- 
defendant testified to their understanding of “Mexican 
revenge” and its application to them, an additional fac- 
tor which would have been beyond the scope of the ex- 
pert’s testimony. In view of the fact that the jury was 
adequately made aware of the concept, we submit that 
no error was committed by the court when in its discre- 
tion it excluded the proffered expert testimony. 


—$_—= 

144 We note additionally that the expert witness was proffered 
by appellant’s co-defendant and not appellant. Further, the quali- 
fications of the expert were noticeably lacking in detail as to how 
he acquired his knowledge of this cultural phenomonon. It does not 
appear that even if “Mexican revenge” were considered a proper 
subject for the testimony of an expert, the proffered witness had 
sufficient qualifications to be accepted as an expert. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
VINCENT R. ALTO, 
JoHNn S. RANSOM, 
Assistant United States Attorneys. 


15 Appellant additionally contends that by being charged with 
kidnapping while armed and kidnapping, he was prejudiced by the 
joinder of offenses and that reversible error was committed by 
the court’s not granting him relief from such joinder. In a case 
involving an indictment which alleged armed robbery and robbery, 
this Court has recently rejected such a contention by stating, 
“[N]or do we question its [the Government’s] right to charge 
lesser included or alternate offenses to armed robbery in order to 
allow for contingencies in proof.” Sutton v. United States, 140 U.S. 
App. D.C. 188, 199, 434 F.2d 462, 473 (1970). We submit that 
Sutton is virtually indistinguishable from the instant case and is 
dispositive of appellant’s contention. 


tr 0. ©. GOVERNMENT PRINTING OFFICE; 1971 451837 361 


COURT OF APPRATS 
ne 
OF CIRCULD 


a7 = = rw AMV 
APPTAT, PPOM TIE UNITED STATES 
TINMITAR AAT 


D CP COURT FOR DISPRICT OF COLUBIA 
NS ee ee - ~ ~ ~ 


REPLY BRIEF FOR APPELL 


° 


es] 
000 


ily 


OVW OS 


and Place, NW. 
20036 


Ooo 


a3] 


ON! 


Counsel for 


(Assigned by 


United States Court sf Apposts 


for the District of Columbia 


FILED Novi 1974 


 Natheen OG eBid 3 
. CLERK 


ARGUMENT 


dae oN de 


T, AN INDICTICNT MSY NOT PROPERLY 


ti wes bein wet dl 


INCLUD= A LESSER INCLUDED OFFENSE 


Pues 


ais ORS Spe pal 


OF ANOTHER OFFENSE CHARGED IN TEE 
ore | 


aw DO 


a8 


INDICTIBNT . ccc ccc cre c ree cccccssscecccccccey 


THR PRIAL COURT AEUSED ITS DISCRE- 
tien 


r wore Sverre 
TTON DN EXCLUDING Tt 


TESTLTVONY OF + ercecccecsic 


pores ve 


CONCLUSION .o cc ce ccc eee c eee sever nse cceccssscsercrcls 


LS: 
ree 


pehermrn nant AMP? AriIom 
LTED SPATE: OURT 


Pen DwTeaT man 
pipes DISERICT Ve 


No, Ti-121 50 


DISTRION COURT FOR TL PATIO? OF WUBI 


VoL oey 


tthes lwAM PAAPTOT AT 
MHS. NUL Far enbt 
= Ty 
Vols 
A> 
= 


TATA Teoh 
INDICTIENT 


hat the government cannot multiply 


charging lesser included 


erendant nas committed 
The government does 1 its brie? that the 
elein that the 
government would be harmed if only the principal charge was 
in the indictment since the jury can in any event 
Instead, it simply relies 


15} on a recent decision of tnis Court 


ot even 


tem ene 


= 
Gee wnsm ing 


c 


- 


4. 
x 
by 
or 
tae 
- 


‘ 


entts 


v 


cayvarnn 


tes 


ol - halted 


of. 
ait Sele 


cone 


- 
mG 


Secor 


a 
oo ale tat 
HZOSL P 


OL 


2 


nt 


Lak 


Lin latel ketal 


On 


ota) 


LPonnen ne 
See Se 


Ors 


charge 


y 
qs 3 


roperl 


np 


overnment ca 


~ 
I 


~ 
oe 


te 
v 


s no reason for the 


ial, this i 


tr 


- 
& 


the evidence a 


in of 


certe 


ESeacrs 


=> 


after the prco 


enses 


ae 
—s 


luéed o 


tun 
baiw 


any 


ot prejudiced i 


the jury can continue to consider lesser included 


oot. 


Tir TRIAL 


The covernment makes a series of arguments for excluding 
was proferred as an 
principal defense. 

Gefense claimed the defendants abducted Carlos Ugarte 
"rexican revenge,” which is a Mexican cultural 
her Powers vould 
Mexican life, 
s' testimony solely 
an expert, Since we 
(oc. W-17), we will 
repeat thet discussion here, Significantly, however, while 
sovernment edvenc severai arguments designed to sustain 
eonviction, it does seriously qd that Father Powers 
» involving the actual 
ruling, ts relegated to a single 
sentence in a footnote (Br, 213, note 14) 4n which the govern- 
ment says that Father Poxers "does not appeer" to qualify as 
an expert. 
arguments advanced by the 


evidence eritical to the defense 


government says (Br. 11) that the 


evicenc ant because kidnapping 


? 


« - 
oLuncary 


seizure end 


trial court 


econd, the sover ercues (Bz 


n 
ineconst 


as to the meaning 
whether ohysicel na 
if this 


ts true. The jury would nave 


In any event, the prorfered testimony 
3 ~ 


Mexican revenge "1s a matter of pride 


harm" (fr, 144). 


recorcnized that evicence 


12) that the pro 


stent with that of the 


f£ Mextean revenge concerning 


urse immatertal 
this issue. 
of Father Powers was that 


and involves no physical 


Both defendants repeatedly testified that they 


intended to do Uzarte no harm (Tr. 163-164, 205, 231, 235-236). 


5 


e government points out (Br, 11, 12) .that the 


ury refused to accept the defense of Mexican revenge. That 
is obviously true. Our contention is that the defendant did. 
not have a fair opportunity to present its principal defense 
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